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U.S. District Court

Southern District of Florida (Miami)
CIVIL DOCKET FOR CASE #: 1:09−cv−22905−JAL

Stringer v. Jackson et al
Assigned to: Judge Joan A. Lenard
Referred to: Magistrate Judge Patrick A. White
Case in other court: USCA, 09−16514−DD
Cause: 42:1983 State Prisoner Civil Rights

Date Filed: 09/28/2009
Jury Demand: None
Nature of Suit: 555 Habeas Corpus (Prison
Condition)
Jurisdiction: Federal Question

Plaintiff

Thomas B. Stringer represented byThomas B. Stringer
Reg. No. 60633−004
MCC − New York
Metropolitan Correctional Center
150 Park Row
New York, NY 10007
PRO SE

V.

Defendant

Gato B. Jackson represented byRodolfo A. Ruiz , II
Stephen P. Clark Center
111 N.W. First Street
Suite 2810
Miami, FL 33128
Email: rudyr@miamidade.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

Ms. L. Harris represented byRodolfo A. Ruiz , II
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

Miami−Dade Corrections
&Rehabilitation Department
TERMINATED: 12/21/2010

Date Filed # Docket Text

09/28/2009 1 COMPLAINT against all defendants.. IFP Filed, filed by Thomas B. Stringer.(lh)
Modified MJSTAR event on 11/29/2010 (yc). (Entered: 09/28/2009)

09/28/2009 2 Clerks Notice Referring Case to Magistrate Judge Patrick A. White. (lh) (Entered:
09/28/2009)

09/28/2009 3 MOTION for Leave to Proceed in forma pauperis by Thomas B. Stringer. (lh)
(Entered: 09/28/2009)

10/19/2009 4 NOTICE To Court Re: Delivery of Legal Mail and Change of Address, by Thomas
B. Stringer (system updated) (cqs) (Entered: 10/19/2009)

10/23/2009 5 REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint
filed by Thomas B. Stringer Recommending that the Complaint be dismissed
pursuant to 28 U.S.C. §1915(e)(2)(b)(ii), for failure to state a claim upon which
relief can be granted and the case be closed. Objections to RRdue by 11/9/2009.
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Signed by Magistrate Judge Patrick A. White on 10/22/2009. (br) (Entered:
10/23/2009)

11/02/2009 6 ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS. Signed
by Magistrate Judge Patrick A. White on 11/2/2009. (br) (Entered: 11/02/2009)

11/02/2009 7 ORDER Pemitting Plaintiff to Proceed without Prepayment of Filing Fee but
Establishing Deft to Clerk of $350.00; granting 3 Motion for Leave to Proceed in
forma pauperis to the extent that the plaintiff need not prepay even a partial filing
fee in this case, or to prepay costs such as for service of process. Signed by
Magistrate Judge Patrick A. White on 11/2/2009. (br) (Entered: 11/02/2009)

11/02/2009 8 OBJECTION to 5 Report and Recommendations by Thomas B. Stringer. (rgs)
(Entered: 11/03/2009)

11/05/2009 9 ORDER ADOPTING 5 Report and Recommendation of Magistrate Judge,
DISMISSING Complaint pursuant to 28 U.S.C. sec. 1915(e)(2)(b)(ii), for failure to
state a claim, and CLOSING case. Signed by Judge Joan A. Lenard on 11/5/2009.
(mhz) (Entered: 11/05/2009)

11/19/2009 10 MOTION for Reconsideration by Thomas B. Stringer. (rgs) (Entered: 11/19/2009)

12/01/2009 11 ORDER denying 10 Motion for Reconsideration. Signed by Judge Joan A. Lenard
on 12/1/2009. (mhz) (Entered: 12/01/2009)

12/14/2009 12 NOTICE OF APPEAL by Thomas B. Stringer re 11 Order on Motion for
Reconsideration, 9 Order Dismissing Case. Filing fee $(NOT PAID). Within ten
days of the filing date of a Notice of Appeal, the appellant must complete the
Eleventh Circuit Transcript Order Form regardless of whether transcripts are being
ordered [Pursuant to FRAP 10(b)]. For information go to our FLSD website under
Transcript Information. (mc) (Entered: 12/21/2009)

12/21/2009 Transmission of Notice of Appeal. Report and Recommendations, Orders and
Docket Sheet to US Court of Appeals re 12 Notice of Appeal (mc) (Entered:
12/21/2009)

12/29/2009 13 MOTION for Leave to Appeal in forma pauperis/Appellant's Reply/Compliance to
Court by Thomas B. Stringer. (mc) (Entered: 12/30/2009)

12/29/2009 14 TRANSCRIPT INFORMATION FORM by Thomas B. Stringer re 12 Notice of
Appeal. No Transcript Requested. (mc) (Entered: 12/30/2009)

01/04/2010 15 ORDER granting 13 Motion for Leave to Appeal in forma pauperis. On November
2, 2009, the Magistrate Judge issued an Order 7 granting Plaintiff's Motion to
Proceed in Forma Pauperis and permitted Plaintiff to proceed in forma pauperis in
this case. Rule 24(a)(3) of the Federal Rules of Appellate Procedure provides that,
"[a] party who was permitted to proceed in forma pauperis in the district court
action, or who was determined to be financially unable to obtain an adequate
defense in a criminal case, may proceed on appeal in forma pauperis without
further authorization," unless the district court certifies that the appeal is not taken
in good faith or the party is otherwise not entitled to proceed in forma pauperis or a
statute provides otherwise. As Plaintiff was allowed to proceed in forma pauperis
in this action and none of the aforementioned exceptions apply, it is ORDERED
AND ADJUDGED that Plaintiff's Motion for Leave to Proceed in Forma Pauperis
on Appeal is GRANTED. This entry constitutes the ENDORSED ORDER in its
entirety. Signed by Judge Joan A. Lenard on 1/4/2010. (mhz) (Entered:
01/04/2010)

01/08/2010 16 ACKNOWLEDGMENT OF RECEIPT FROM USCA re 12 Notice of Appeal,
receipt of: NOA, date received by USCA 12/31/2009.USCA number 09−16514−D
(mc) (Entered: 01/08/2010)

02/08/2010 17 Prisoner Consent Form by Thomas B. Stringer authorizing the institution to
withdraw partial filing fee payments from inmate's prison account in the amount of
$455.00; re 12 Notice of Appeal. USCA# 09−16514−D (mc) (Entered: 02/08/2010)

03/03/2010 18 NOTICE of Change of Address by Thomas B. Stringer (tb) (Entered: 03/04/2010)

Case: 1:09-cv-22905-JAL     As of: 09/01/2011 10:32 AM EDT
     2 of 5


https://ecf.flsd.uscourts.gov/doc1/05117220316?caseid=343899&de_seq_num=19&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117220408?caseid=343899&de_seq_num=21&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117090025?caseid=343899&de_seq_num=12&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117225081?caseid=343899&de_seq_num=23&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117186593?caseid=343899&de_seq_num=16&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117241107?caseid=343899&de_seq_num=26&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117186593?caseid=343899&de_seq_num=16&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117291554?caseid=343899&de_seq_num=28&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117328545?caseid=343899&de_seq_num=30&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117291554?caseid=343899&de_seq_num=28&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117400922?caseid=343899&de_seq_num=32&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117328545?caseid=343899&de_seq_num=30&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117241107?caseid=343899&de_seq_num=26&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117400922?caseid=343899&de_seq_num=32&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117429477?caseid=343899&de_seq_num=39&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117429486?caseid=343899&de_seq_num=41&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117400922?caseid=343899&de_seq_num=32&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117429477?caseid=343899&de_seq_num=39&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117220408?caseid=343899&de_seq_num=21&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117456538?caseid=343899&de_seq_num=46&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117400922?caseid=343899&de_seq_num=32&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117570533?caseid=343899&de_seq_num=49&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117400922?caseid=343899&de_seq_num=32&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05117665392?caseid=343899&de_seq_num=52&pdf_header=2


05/19/2010 19 (APPEAL REINSTATED by USCA, See DE# 22 ) ORDER of DISMISSAL from
USCA for want of prosecution because the appellant has failed to file an appellant's
brief within the time fixed by the rules; re 12 Notice of Appeal, filed by Thomas B.
Stringer. USCA# 09−16514−DD (mc) Text modified on 5/26/2010 (mc). (Entered:
05/19/2010)

05/21/2010 20 CERTIFICATE of Readiness transmitted to USCA re 12 Notice of Appeal, filed by
Thomas B. Stringer. USCA# 09−16514−DD (mc) (Entered: 05/21/2010)

05/21/2010 21 Certified and Transmitted Record on Appeal to US Court of Appeals (Atlanta
Office) consisting of (1)Volume of Pleadings; re 12 Notice of Appeal. USCA#
09−16514−DD (mc) (Entered: 05/21/2010)

05/25/2010 22 Appeal Reinstated, this dismissal was issued in error and this appeal has been
clerically reinstated. USCA Case Number:09−16514−DD for 12 Notice of Appeal,
filed by Thomas B. Stringer. (mc) (Entered: 05/26/2010)

06/02/2010 23 Acknowledgment of Receipt of COR/ROA from USCA re 12 Notice of Appeal,
filed by Thomas B. Stringer. Date received by USCA: 5/26/2010. USCA Case
Number: 09−16514−DD. (mc) (Entered: 06/02/2010)

07/12/2010 24 NOTICE of Change of Address by Thomas B. Stringer (address updated, docket
sheet and requested documents sent) (ebs) (Entered: 07/13/2010)

07/14/2010 25 NOTICE of Change of Address and request for Court to resend orders by Thomas
B. Stringer (tb) (Entered: 07/15/2010)

09/17/2010 26 MANDATE of USCA (certified copy) VACATING judgment/order of the district
court and REMANDING to allow Stringer to amend his complaint with court's
opinion; re 12 Notice of Appeal, filed by Thomas B. Stringer ; Date Issued:
9/14/2010 ; USCA Case Number: 09−16514−DD (mc) (Entered: 09/17/2010)

09/20/2010 27 ORDER REOPENING CASE and REFERRING CASE to Magistrate Judge
Patrick A. White for all pre−trial, non−dispositive matters and for a Report and
Recommendation on any dispositive matters. Pursuant to the Eleventh Circuit's
Mandate 26 , filed September 17, 2010, Plaintiff shall be allowed to amend his
complaint and assert any First Amendment retaliation claim in connection with the
grievances he filed. This entry constitutes the ENDORSED ORDER in its entirety.
Signed by Judge Joan A. Lenard on 9/20/2010. (mhz) (Entered: 09/20/2010)

09/21/2010 28 Appeal Record Returned consisting of (1)Volume of Pleadings; re 12 Notice of
Appeal. USCA# 09−16514−DD (mc) (Entered: 09/21/2010)

10/01/2010 29 MOTION for Clarification/Instructions and Acknowledgment; re 26 USCA
Mandate, by Thomas B. Stringer. Responses due by 10/18/2010 (mc) (Entered:
10/04/2010)

10/18/2010 30 ORDER granting 29 Plaintiff's Motion for Clarification. Pursuant to the Eleventh
Circuit Court of Appeals Remand and Judge Lenard's Order, the plaintiff may file
an amended complaint on or before November 19, 2010. The plaintiff may assert a
claim of retaliation by officers for filing of grievances. The plaintiff must label his
pleading "Amended Complaint". He must name specific defendants responsible for
the retaliation, with specific facts to support his claim. The plaintiff shall refer to
this case, No. 09−22905−Civ−Lenard.. Signed by Magistrate Judge Patrick A.
White on 10/18/2010. (cz) (Entered: 10/18/2010)

11/22/2010 31 AMENDED COMPLAINT against L. Harris, Gato B. Jackson, Miami−Dade
Corrections &Rehabilitation Department, filed by Thomas B. Stringer.(dj)
(Entered: 11/22/2010)

11/24/2010 32 REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint
filed by Thomas B. Stringer. Recommending: 1)The claims be dismissed against
the Miami Dade Corrections and Rehabilitation Department (MDCR), as an
improper defendant. 2) The case proceed against Jackson and Harris for retaliation.
The amended complaint (DE#31) is the operative complaint. Service will be
ordered by separate order. Objections to RRdue by 12/13/2010. Signed by
Magistrate Judge Patrick A. White on 11/24/2010. (br) (Entered: 11/24/2010)
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12/02/2010 33 ORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AND INDIVIDUAL.The United States Marshal shallserve a copy of the
complaint and appropriate summons upon:Gato B. Jackson, Commander, Materials
Management Bureau, Miami−Dade Corrections and Rehabilitation Dept.,
Headquarters, 2525 N.W. 62 Street, Miami, FL 33147 and Ms. L. Harris, Inmate
Commissary Delivery Personnel, Miami−Dade Corrections and Rehabilitation
Dept., Headquarters, 2525 N.W. 62 Street, Miami, FL 33147. Signed by Magistrate
Judge Patrick A. White on 12/2/2010. (tw) (Entered: 12/02/2010)

12/07/2010 34 Summons Issued as to L. Harris. (br) (Entered: 12/10/2010)

12/07/2010 35 Summons Issued as to Gato B. Jackson. (br) (Entered: 12/10/2010)

12/15/2010 36 SUMMONS (Affidavit) Returned Executed L. Harris served on 12/10/2010,
answer due 1/3/2011. (ots) (Entered: 12/15/2010)

12/15/2010 37 SUMMONS (Affidavit) Returned Executed Gato B. Jackson served on 12/10/2010,
answer due 1/3/2011. (ots) (Entered: 12/15/2010)

12/16/2010 38 OBJECTIONS to 32 Report and Recommendations by Thomas B. Stringer. (ots)
(Entered: 12/17/2010)

12/21/2010 39 ORDER adopting 32 Report and Recommendation of Magistrate Judge, dismissing
claims against Defendant Miami−Dade Corrections and Rehabilitation Department,
and permitting Plaintiff's remaining claims against Defendants Jackson and Harris
to proceed. Signed by Judge Joan A. Lenard on 12/21/2010. (mhz) (Entered:
12/21/2010)

12/22/2010 40 MOTION for Extension of Time to File Answer RE: Complaints re 31 Amended
Complaint by L. Harris, Gato B. Jackson. (Attachments: # 1 Exhibit A)(Ruiz,
Rodolfo) (Entered: 12/22/2010)

12/23/2010 41 ORDER granting 40 Motion for Extension of Time to Answer L. Harris response
due 1/28/2011; Gato B. Jackson response due 1/28/2011;. Signed by Magistrate
Judge Patrick A. White on 12/23/2010. (cz) (Entered: 12/23/2010)

01/13/2011 42 MOTION to Amend Complaint by Thomas B. Stringer. Responses due by
1/31/2011 (ots) (Entered: 01/13/2011)

01/18/2011 43 ORDER denying 42 Motion to Amend/Correct; this issue has been denied by Judge
Lenard in her Order adopting the Report and Recommendation of the Undersigned.
DE#39.. Signed by Magistrate Judge Patrick A. White on 1/18/2011. (cz) (Entered:
01/18/2011)

01/20/2011 44 ORDER sua sponte directing Plaintiff to file a Second Amended Complaint
encompassing all claims he wishes to prosecute by February 9, 2011. This entry
constitutes the ENDORSED ORDER in its entirety. Signed by Judge Joan A.
Lenard on 1/20/2011. (mhz) (Entered: 01/20/2011)

02/11/2011 46 MOTION/REQUEST for Extension of Time to File a second amended complaint
by Thomas B. Stringer. (lk) (Entered: 02/14/2011)

02/12/2011 45 ORDER TO SHOW CAUSE. On January 20, 2011, the Court issued an Order
(D.E. 44) "sua sponte directing Plaintiff to file a Second Amended Complaint
encompassing all claims he wishes to prosecute by February 9, 2011." As of the
date of this Order, Plaintiff has failed to comply. Accordingly, it is ORDERED
AND ADJUDGED that Plaintiff has until February 22, 2011, to file a Second
Amended Complaint encompassing all claims he wishes to prosecute or show
cause why this case should not be dismissed for lack of prosecution and failure to
comply with this Court's orders. This entry constitutes the ENDORSED ORDER in
its entirety. Signed by Judge Joan A. Lenard on 2/12/2011. (mhz) (Entered:
02/12/2011)

02/15/2011 47 ORDER granting 46 Plaintiff's Motion for Extension of Time to File Second
Amended Complaint. Plaintiff has until February 27, 2011, to file a Second
Amended Complaint encompassing all claims he wishes to prosecute. Failure to
comply may result in dismissal of this action. This entry constitutes the
ENDORSED ORDER in its entirety. Signed by Judge Joan A. Lenard on
2/15/2011. (mhz) (Entered: 02/15/2011)
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03/03/2011 48 2nd AMENDED COMPLAINT against L. Harris, Gato B. Jackson, Miami−Dade
Corrections &Rehabilitation Department, filed by Thomas B. Stringer.(ots)
(Entered: 03/04/2011)

03/07/2011 49 NOTICE Request for Plaintiff's copy to be returned DE 48 mailed by Thomas B.
Stringer re 48 Amended Complaint (ots) (Entered: 03/08/2011)

03/22/2011 50 MOTION for Extension of Time to File Answer RE: Complaints re 48 Amended
Complaint by L. Harris, Gato B. Jackson. (Attachments: # 1 Exhibit "A")(Ruiz,
Rodolfo) (Entered: 03/22/2011)

03/23/2011 51 ORDER granting 50 Defendants' Motion for Extension of Time to Answer
amended complaint to on or before 3//24/2011.. Signed by Magistrate Judge
Patrick A. White on 3/23/2011. (cz) (Entered: 03/23/2011)

03/23/2011 52 *Endorsed Order. This Order corrects the time granted to defendants to file an
Answer to on or before 4/4/11.. Signed by Magistrate Judge Patrick A. White on
3/23/2011. (cz) (Entered: 03/23/2011)

03/23/2011 Set/Reset Answer Due Deadline: L. Harris response due 3/24/2011; Gato B.
Jackson response due 3/24/2011 as per 51 Order. (ra) (Entered: 03/23/2011)

04/04/2011 53 MOTION for Extension of Time to File Answer RE: Complaints re 48 Amended
Complaint by L. Harris, Gato B. Jackson. (Attachments: # 1 Exhibit "A")(Ruiz,
Rodolfo) (Entered: 04/04/2011)

04/05/2011 54 ORDER granting 53 Motion for Extension of Time to Answer L. Harris, et al.
response due 4/22/2011.. Signed by Magistrate Judge Patrick A. White on
4/5/2011. (cz) (Entered: 04/05/2011)

04/15/2011 55 RESPONSE/OBJECTION to 53 MOTION for Extension of Time to File Answer
RE: Complaints re 48 Amended Complaint by Thomas B. Stringer. (dj) Modified
docket entry title per chambers on 4/22/2011 (wc). (Entered: 04/15/2011)

04/21/2011 56 MOTION to Dismiss 48 Amended Complaint by L. Harris, Gato B. Jackson.
Responses due by 5/9/2011 (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit
C)(Ruiz, Rodolfo) (Entered: 04/21/2011)

05/13/2011 57 RESPONSE/Notice to File Objections to 56 MOTION to Dismiss 48 Amended
Complaint filed by Thomas B. Stringer. (yha) (Entered: 05/13/2011)

06/02/2011 58 SCHEDULING ORDER: Amended Pleadings due by 10/14/2011. Discovery due
by 9/30/2011. Joinder of Parties due by 10/14/2011. Motions due by 11/4/2011..
Signed by Magistrate Judge Patrick A. White on 6/1/2011. (tw) Modified
text/deadline on 6/3/2011 (dgj). (Entered: 06/02/2011)

06/03/2011 59 REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 56 MOTION to
Dismiss 48 Amended Complaint filed by L. Harris, Gato B. Jackson.
Recommending granting in part and denying in part. Objections to RRdue by
6/20/2011. Signed by Magistrate Judge Patrick A. White on 6/2/2011. (tw)
(Entered: 06/03/2011)

06/06/2011 60 RESPONSE to Motion re 56 MOTION to Dismiss 48 Amended Complaint filed by
Thomas B. Stringer. Replies due by 6/16/2011. (yha) (Entered: 06/06/2011)

06/17/2011 61 OBJECTIONS to 59 Report and Recommendations by Thomas B. Stringer. (yha)
(Entered: 06/17/2011)

06/17/2011 62 OBJECTIONS to 59 Report and Recommendations by L. Harris, Gato B. Jackson.
(Ruiz, Rodolfo) (Entered: 06/17/2011)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 09-22905-CIV-LENARD
MAGISTRATE JUDGE P.A. WHITE

THOMAS B. STRINGER, :

Plaintiff, :    REPORT OF
 MAGISTRATE JUDGE

v. :
  

GATO B. JACKSON, ET AL., :

Defendants.        
_____________________________ :

I.  Introduction

The plaintiff Thomas B. Stringer has filed a pro se civil

rights complaint pursuant to 42 U.S.C. §1983. [DE# 1].  

This Cause is presently before the Court for initial screening

pursuant to 28 U.S.C. §1915, because the plaintiff is proceeding in

forma pauperis.

II.  Analysis

As amended, 28 U.S.C. §1915 reads in pertinent part as

follows:

Sec. 1915 Proceedings in Forma Pauperis

*   *   *

(e)(2) Notwithstanding any filing fee, or

any portion thereof, that may have been paid,
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the court shall dismiss the case at any time

if the court determines that –

*   *   *

(B) the action or appeal –

*   *   *

(i)  is frivolous or malicious;

(ii) fails to state a claim on which

relief may be granted; or

(iii) seeks monetary relief from a

defendant who is immune from such

relief.

A complaint is “frivolous under section 1915(e) “where it

lacks an arguable basis either in law or in fact.” Neitzke v.

Williams, 490 U.S. 319, 325 (1989); Bilal v. Driver, 251 F.3d 1346,

1349 (11 Cir.), cert. denied, 534 U.S. 1044 (2001).  Dismissals on

this ground should only be ordered when the legal theories are

“indisputably meritless,” id., 490 U.S. at 327, or when the claims

rely on factual allegations that are “clearly baseless.” Denton v.

Hernandez, 504 U.S. 25, 31 (1992).  Dismissals for failure to state

a claim are governed by the same standard as Federal Rule of Civil

Procedure 12(b)(6).  Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”).  In order

to state a claim, a plaintiff must show that conduct under color of

state law, complained of in the civil rights suit, violated the

plaintiff's rights, privileges, or immunities under the
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Constitution or laws of the United States.  Arrington v. Cobb

County, 139 F.3d 865, 872 (11 Cir. 1998).  

Pro se complaints are held to "less stringent standards than

formal pleadings drafted by lawyers and can only be dismissed for

failure to state a claim if it appears 'beyond doubt that the

plaintiff can prove no set of facts in support of his claim which

would entitle him to relief.’" Estelle v. Gamble, 429 U.S. 97, 106

(1979) (quoting Haines v. Kerner, 404 U.S. 519, 520-21 (1972)).

The allegations of the complaint are taken as true and are

construed in the light most favorable to Plaintiff.  Davis v.

Monroe County Bd. Of Educ., 120 F.3d 1390, 1393 (11 Cir. 1997).  

To determine whether a complaint fails to state a claim upon

which relief can be granted, the Court must engage in a two-step

inquiry.  First, the Court must identify the allegations in the

complaint that are not entitled to the assumption of truth. Bell

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  Twombly

applies to §1983 prisoner actions.  See Douglas v. Yates, 535 F.3d

1316, 1321 (11 Cir. 2008).  These include “legal conclusions” and

“[t]hreadbare recitals of the elements of a cause of action [that

are] supported by mere conclusory statements.”  Second, the Court

must determine whether the complaint states a plausible claim for

relief.  Id.  This is a “context-specific task that requires the

reviewing court to draw on its judicial experience and common

sense.”  The plaintiff is required to plead facts that show more

than the “mere possibility of misconduct.”   The Court must review

the factual allegations in the complaint “to determine if they

plausibly suggest an entitlement to relief.”  When faced with

alternative explanations for the alleged misconduct, the Court may

exercise its judgment in determining whether plaintiff's proffered
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conclusion is the most plausible or whether it is more likely that

no misconduct occurred.1 

The plaintiff alleges that corrections officials have deprived

of $47.71 from his inmate account because they deducted this amount

for a commissary order and did not provide the items he ordered.

He also states in passing that he was retaliated against after he

grieved the matter but does not explain which defendants retaliated

against him and how they did so. 

The plaintiff has not raised any claims that may be litigated

in a federal civil rights action.  The claims regarding the loss of

his money are not cognizable in a federal lawsuit pursuant to §1983

but may be raised in a tort action under state law.  See Parratt v.

Taylor, 451 U.S. 527, 544 (1981) (overruled in part not relevant

here, by Daniels v. Williams, 474 U.S. 327, 330-31 (1986)); Baker

v. McCollan, 443 U.S. 137 (1979); Paul v. Davis, 424 U.S. 693, 701

(1976); Cannon v. Taylor, 782 F.2d 947 (11 Cir. 1986). In Parratt

v. Taylor, supra, the United States Supreme Court held that a

deprivation of a constitutionally protected property interest

caused by a state employee's random, unauthorized conduct does not

give rise under 42 U.S.C. §1983 to a procedural due process claim,

unless the State fails to provide an adequate postdeprivation

remedy.

The State of Florida has provided a tort claims procedure

which may be utilized to recover damages for property losses.

Fla.Stat. §768.28 (1987).  This procedure is available to inmates

in the Florida Department of Corrections and in county jail

facilities.  West v. Wainwright, 380 So.2d 1338 (Fla. 1 Dist.
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1980); White v. Palm Beach County, 404 So.2d 123 (1981). Thus,

unless the deprivation of property has occurred as the result of an

established unlawful state procedure, the existence of the state

remedy precludes the availability of §l983 relief for negligent or

intentional deprivation of personal property. Hudson v. Palmer,

Parratt v. Taylor, and Lindsey v. Storey, supra. 

Regardless of whether the plaintiff is a prisoner, he has a

protected property interest in any funds deposited into his account

and cannot be deprived of those funds without due process of law.

See Gillihan v. Shillinger, 872 F.2d 935, 938 (10 Cir. 1989). The

plaintiff's due process rights, however, are intact since he is

able to challenge any charges assessed against his account by

filing a grievance.  See Solomos v. Jenne, 776 So.2d 953 (Fla. 4th

DCA 2000), reh'g denied (Feb. 1, 2001).  Moreover, the plaintiff

has not alleged that Florida law has provided an inadequate post-

deprivation remedy.  “Before seeking a remedy for an alleged due

process violation in federal court, a plaintiff is obliged to avail

itself of state remedies or show that the state deprived it of

redress.”  T & A Utilities v. City of Panama City, No.

5:96CV97/SMN, 1997 WL 151045, *4, 10 Fla. L. Weekly Fed. D. 484

(N.D.Fla. 1997) (citing Tinney v. Shores, 77 F .3d 378, 382 (11

Cir. 1996); McKinney v. Pate, 20 F.3d 1550, 1557 (11 Cir. 1994),

cert. denied, 513 U.S. 1110 (1995) (footnote omitted)).  Further,

the plaintiff has not alleged any facts supporting a claim under

any other constitutional amendments. 

The allegations relating to the withdrawal of money from his

account and failure to receive what he ordered from the commissary

are thus subject to dismissal pursuant to 28 U.S.C.

§1915(e)(2)(B)(ii) for failure to state a constitutional claim upon
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which relief may be granted.  In addition, the plaintiff has raised

no facts to state a claim of retaliation.

III.  Conclusion

Based on the foregoing, it is recommended that the Complaint

be dismissed pursuant to 28 U.S.C. §1915(e)(2)(b)(ii), for failure

to state a claim upon which relief can be granted and the case be

closed.

Objections to this report may be filed with the District Judge

within ten days of receipt of a copy of the report.

It is so recommended at Miami, Florida, this 22nd day of

October, 2009.

______________________________
UNITED STATES MAGISTRATE JUDGE

cc: Thomas B. Stringer, Pro Se
No.  070101789
Dade Pretrial Detention Center
6950 N.W. 41st Street
Miami, FL 33166
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. 09-22905-CIV-LENARD/WHITE

THOMAS B. STRINGER,

Plaintiff,

vs.

GATO B. JACKSON, et al., 

Defendants.

________________________________/

ORDER ADOPTING REPORT OF MAGISTRATE JUDGE (D.E. 5)

 AND DISMISSING COMPLAINT (D.E. 1)

THIS CAUSE is before the Court on the Report and Recommendation of the

Magistrate Judge (“Report,” D.E. 5), issued on October 23, 2009, recommending that

Plaintiff’s Complaint be dismissed pursuant to 28 U.S.C. § 1915(e)(2)(b)(ii), for failure to

state a claim upon which relief can be granted.  On November 2, 2009, Plaintiff filed his

Objections to the Magistrate Judge’s Report (“Objections,” D.E. 8).  After an independent

review of the Report, the Objections, the Complaint, and the record, the Court finds as

follows.

Plaintiff’s Complaint (“Complaint,” D.E. 1), filed on September 28, 2009, alleges a

violation of his civil rights pursuant to 42 U.S.C. § 1983.  Specifically, Plaintiff alleges that

correctional officials deprived him of $47.71 from his inmate account by deducting the

amount in response to a commissary order but not providing him with the items he ordered.

As the Report notes, Plaintiff’s allegations arise under state law and “unless the deprivation

of property has occurred as the result of an established unlawful state procedure, the
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existence of the state remedy precludes the availability of § 1983 relief for negligent or

intentional deprivation of personal property.”  (Report at 4-5.)  Plaintiff’s Objections urge

the Court to allow Plaintiff to amend his Complaint but do not provide any detail as to how

an amended complaint might allege a federal cause of action.  Rather, Plaintiff now states

that his due process rights have been violated as he has been transferred to another “‘much

harsher condition’ jail,” in retaliation.  (Objections at 2.)  The Court finds that Plaintiff’s

Objections are without merit and amendment would be futile.  Accordingly, it is ORDERED

AND ADJUDGED that:

1. The Report of the Magistrate Judge (D.E. 5), issued on October 23, 2009, is

ADOPTED;

2. Plaintiff’s Complaint (D.E. 1), filed on September 28, 2009, is DISMISSED

pursuant to 28 U.S.C. § 1915(e)(2)(b)(ii), for failure to state a claim upon

which relief can be granted;

3. This case is now CLOSED.

DONE AND ORDERED in Chambers at Miami, Florida this 5th day of November,

2009.

 

___________________________________

JOAN A. LENARD

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 09-22905-CIV-LENARD
MAGISTRATE JUDGE P.A. WHITE

THOMAS B. STRINGER, :

Plaintiff, :    REPORT OF
 MAGISTRATE JUDGE

v. :
  

GATO B. JACKSON, ET AL., :

Defendants.        
_____________________________ :

I.  Introduction

The plaintiff Thomas B. Stringer has filed a pro se civil

rights complaint pursuant to 42 U.S.C. §1983. [DE# 1]. The

plaintiff is proceeding in forma pauperis. 

The plaintiff alleged in his initial complaint that

corrections officials deprived him of $47.71 from his inmate

account because they deducted this amount for a commissary order

and did not provide the items he ordered.  He also stated in

passing that he was retaliated against after he grieved the matter,

but did not explain which defendants retaliated against him and how

they did so.  Upon initial screening, it was recommended that 

that the complaint be dismissed for failure to state a claim. The

Recommendation was adopted on November 5, 2009. 

Stringer appealed the Judgement, and the case was remanded to

the District Court on September 17, 2010, to allow the plaintiff to

amend. The case was referred to the Undersigned Magistrate on

September 20, 2010. An Order was entered by United States District

Judge Joan Lenard permitting the plaintiff to file an amendment on
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the sole issue of retaliation. On November 22,2010, the plaintiff

filed an amended complaint. This Cause is before the Court upon the

screening of the amended complaint. (DE#31) 

II.  Analysis

As amended, 28 U.S.C. §1915 reads in pertinent part as

follows:

Sec. 1915 Proceedings in Forma Pauperis

*   *   *

(e)(2) Notwithstanding any filing fee, or

any portion thereof, that may have been paid,

the court shall dismiss the case at any time

if the court determines that –

*   *   *

(B) the action or appeal –

*   *   *

(i)  is frivolous or malicious;

(ii) fails to state a claim on which

relief may be granted; or
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(iii) seeks monetary relief from a

defendant who is immune from such

relief.

A complaint is “frivolous under section 1915(e) “where it

lacks an arguable basis either in law or in fact.” Neitzke v.

Williams, 490 U.S. 319, 325 (1989); Bilal v. Driver, 251 F.3d 1346,

1349 (11 Cir.), cert. denied, 534 U.S. 1044 (2001).  Dismissals on

this ground should only be ordered when the legal theories are

“indisputably meritless,” id., 490 U.S. at 327, or when the claims

rely on factual allegations that are “clearly baseless.” Denton v.

Hernandez, 504 U.S. 25, 31 (1992).  Dismissals for failure to state

a claim are governed by the same standard as Federal Rule of Civil

Procedure 12(b)(6).  Mitchell v. Farcass, 112 F.3d 1483, 1490 (11

Cir. 1997)(“The language of section 1915(e)(2)(B)(ii) tracks the

language of Federal Rule of Civil Procedure 12(b)(6)”).  In order

to state a claim, a plaintiff must show that conduct under color of

state law, complained of in the civil rights suit, violated the

plaintiff's rights, privileges, or immunities under the

Constitution or laws of the United States.  Arrington v. Cobb

County, 139 F.3d 865, 872 (11 Cir. 1998).  

Pro se complaints are held to "less stringent standards than

formal pleadings drafted by lawyers and can only be dismissed for

failure to state a claim if it appears 'beyond doubt that the

plaintiff can prove no set of facts in support of his claim which

would entitle him to relief.’" Estelle v. Gamble, 429 U.S. 97, 106

(1979) (quoting Haines v. Kerner, 404 U.S. 519, 520-21 (1972)).

The allegations of the complaint are taken as true and are

construed in the light most favorable to Plaintiff.  Davis v.

Monroe County Bd. Of Educ., 120 F.3d 1390, 1393 (11 Cir. 1997).  
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To determine whether a complaint fails to state a claim upon

which relief can be granted, the Court must engage in a two-step

inquiry.  First, the Court must identify the allegations in the

complaint that are not entitled to the assumption of truth. Bell

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  Twombly

applies to §1983 prisoner actions.  See Douglas v. Yates, 535 F.3d

1316, 1321 (11 Cir. 2008).  These include “legal conclusions” and

“[t]hreadbare recitals of the elements of a cause of action [that

are] supported by mere conclusory statements.”  Second, the Court

must determine whether the complaint states a plausible claim for

relief.  Id.  This is a “context-specific task that requires the

reviewing court to draw on its judicial experience and common

sense.”  The plaintiff is required to plead facts that show more

than the “mere possibility of misconduct.”   The Court must review

the factual allegations in the complaint “to determine if they

plausibly suggest an entitlement to relief.”  When faced with

alternative explanations for the alleged misconduct, the Court may

exercise its judgment in determining whether plaintiff's proffered

conclusion is the most plausible or whether it is more likely that

no misconduct occurred.1 

The plaintiff has amended his complaint to allege that

Defendants Gato Jackson, MS Harris and Miami Dade Corrections and

Rehabilitation Department retaliated against him for filing

grievances, and other law suits, by transferring him to a facility

with harsher and more dangerous jail conditions.

The Miami Dade Corrections Rehabilitation Department is not a

proper defendant in this case. To file a suit against the County,

the plaintiff must demonstrate that a constitutional deprivation
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resulted from a custom, policy or practice of the County. Monell v

Dept. Of Social Services, 436 US 691-694 (1978). The plaintiff has

demonstrated no policy of custom used to deprive him of his

constitutional rights. If the Miami Dade Corrections Rehabilitation

Department is considered part of the larger state agency, it is

protected by Eleventh Amendment Immunity, Gamble v Fla. Dept.

Health and Rehabilitative Services, 779 F.2d 1509 (11 Cir. 1986).

This defendant should therefore be dismissed. 

Retaliation

To establish a claim for retaliation, the plaintiff must

demonstrate that a specific constitutional right was violated, and

that the defendant intended to retaliate against him for exercising

that right. Brewer v Simental, 268 SW 3d 763 (2008); Farrow v West,

320 F.3d 1235, 1248 (11 Cir. 2003) (prisoner must demonstrate a

causal connection between his protected conduct and prison

officials action).  

In this case, the plaintiff has amended his allegations to

state specifically that Jackson and Harris retaliated against him

for filing grievances and another civil lawsuit in the District

Court. He has minimally stated a claim for retaliation. 

III.  Conclusion

Based on the foregoing, it is recommended as follows:

1. The claims be dismissed against the Miami Dade Corrections

and Rehabilitation Department (MDCR), as an improper defendant.
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2. The case proceed against Jackson and Harris for

retaliation. The amended complaint (DE#31) is the operative

complaint. Service will be ordered by separate order.

Objections to this report may be filed with the District Judge

within fourteen days of receipt of a copy of the report.

It is so recommended at Miami, Florida, this 24th day of

November, 2010.

______________________________
UNITED STATES MAGISTRATE JUDGE

cc: Thomas B. Stringer, Pro Se
No.  60633-004
Metropolitan Correctional Center
New York, NY
Address of record
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. 09-22905-CIV-LENARD/WHITE

THOMAS B. STRINGER,

Plaintiff,

vs.

GATO B. JACKSON, et al., 

Defendants.

________________________________/

ORDER DENYING PLAINTIFF’S MOTION FOR 

RECONSIDERATION (D.E. 10)

THIS CAUSE is before the Court on Plaintiff’s Motion for Reconsideration

(“Motion,” D.E. 10) of the Court’s November 5, 2009, Order (D.E. 9) adopting the Report

and Recommendation of the Magistrate Judge and dismissing the Complaint pursuant to 28

U.S.C. § 1915(e)(2)(b)(ii) for failure to state a claim.  Although Plaintiff does not specify

whether he seeks relief pursuant to Rule 59 or Rule 60 of the Federal Rules of Civil

Procedure, the Motion seeks leave to file an amended complaint and states, “[t]he manner

in which the defendants deliberately steal (deprive) the plaintiffs property, afford no

recourse, retaliate and systematically continue to perpetrate these crimes contrary to their

own policies and laws is the reason why plaintiff must be allowed to amend his complaint

to detail further so that the court fully understands how the actions warrant relief pursuant

to § 1983.”  (Motion at 3 (emphasis in original).)  

“Rule 59 applies to motions for reconsideration of matters encompassed in a decision

on the merits of a dispute.”  Shaarbay v. Florida, 269 Fed. Appx. 866, 867 (11th Cir. 2008)
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(quoting Wright v. Preferred Research, Inc., 891 F.2d 886, 889 (11th Cir. 1990)).  “However,

Rule 59(e) cannot be used ‘to relitigate old matters, raise argument or present evidence that

could have been raised prior to the entry of judgment.’”  Id. (quoting Michael Linet, Inc. v.

Village of Wellington, Fla., 408 F.3d 757, 763 (11th Cir. 2005).  “By way of contrast, ‘the

purpose of a Rule 60(b) motion is to permit the trial judge to reconsider matters so that he

can correct obvious errors or injustices and so perhaps obviate the laborious process of

appeal.’”  Id. (quoting Carter v. United States, 780 F.2d 925, 928 (11th Cir. 1986)).

Plaintiff’s Motion simply restates his prior arguments and does not present any other grounds

for relief.  Accordingly, it is ORDERED AND ADJUDGED that Plaintiff’s Motion for

Reconsideration is DENIED.

DONE AND ORDERED in Chambers at Miami, Florida this 1st day of December,

2009.

 

___________________________________

JOAN A. LENARD

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. 09-22905-CIV-LENARD/WHITE

THOMAS B. STRINGER,

Plaintiff,

v.

GATO B. JACKSON, et al., 

Defendants.

________________________________/

ORDER ADOPTING REPORT & RECOMMENDATION OF MAGISTRATE

JUDGE (D.E. 32)

THIS CAUSE is before the Court on the Report and Recommendation of the

Magistrate Judge (“Report,” D.E. 32), issued on November 24, 2010, recommending that

Plaintiff’s claims against Defendant Miami-Dade Corrections and Rehabilitation Department

be dismissed and Plaintiff’s remaining claims against Defendants Jackson and Harris be

allowed to proceed.  The Report makes these recommendations after conducting an initial

screening of Plaintiff’s Amended Complaint (D.E. 31) pursuant to 28 U.S.C. § 1915.

Therein, the Parties were provided fourteen (14) days to file objections to the Report.  Failure

to file timely objections shall bar the parties from attacking on appeal the factual findings

contained in the report. See Resolution Trust Corp. v. Hallmark Builders, Inc., 996 F.2d

1144, 1149 (11th Cir. 1993).  On December 16, 2010, Plaintiff filed his pro se untimely

objections to the Report (“Objections,” D.E. 38).  The Objections do not really take issue
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with the Report’s findings.  Rather, Plaintiff takes issue with the Magistrate Judge’s

conclusion that Plaintiff’s “amended complaint (DE#31) is the operative complaint.”

(See Report at 6.)  Plaintiff appears to be seeking clarification that his amended complaint

actually incorporates his prior complaint.  Therefore, after an independent review of the

Report and record, it is hereby ORDERED AND ADJUDGED that:

1. The Report of the Magistrate Judge (D.E. 32), issued on November 24, 2010,

is ADOPTED;

2. Pursuant to initial screening of Plaintiff’s Amended Complaint (D.E. 31), the

Court DISMISSES Plaintiff’s claims against Defendant Miami-Dade

Corrections and Rehabilitation Department and Plaintiff’s remaining claims

against Defendants Jackson and Harris shall be allowed to proceed;

3. As Plaintiff’s Amended Complaint (D.E. 31) is now the operative complaint

in this matter, to the extent Plaintiff wishes to clarify or further amend his

pleading he must seek leave from the Court.

DONE AND ORDERED in Chambers at Miami, Florida this 21st day of December,

2010.

___________________________________

JOAN A. LENARD

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 09-22905-CIV-LENARD/WHITE 

 

THOMAS B. STRINGER,  

   

 Plaintiff, 

v.   

 

GATO B. JACKSON, et al., 

 

 Defendants.     

______________________________________/ 
 

DEFENDANTS’ MOTION TO DISMISS 

Defendants, GATO B. JACKSON (―Jackson‖) and LOUVENIA HARRIS (―Harris‖) 

(hereinafter collectively referred to as the ―Defendants‖), hereby move to dismiss Plaintiff‘s 

Second Amended Complaint (hereinafter the ―Complaint‖) [D.E. No. 48] pursuant to Rule 

12(b)(6) of the Federal Rules of Civil Procedure on the following grounds: (A) Plaintiff‘s claims 

for compensatory and punitive damages are barred by the Prisoner Litigation Reform Act, 42 

U.S.C. § 1997e(e); (B) Plaintiff fails to allege a violation of an established constitutional right 

thereby entitling both Jackson and Harris to qualified immunity; and (C) Plaintiff is not entitled 

to declaratory or injunctive relief.  As such, Plaintiff‘s Complaint should be dismissed with 

prejudice. 

I. BACKGROUND 

Plaintiff purports to bring an action pursuant to 42 U.S.C. § 1983 seeking declaratory and 

injunctive relief, as well as compensatory and punitive damages in the amount of $9,500.00, to 

redress his claims of property loss, denial of access to the courts, and retaliation by prison 

officials.  Plaintiff asserts that he was deprived of his ―money, property, commissary, and legal 

materials‖ on July 2, 2009 when Harris ―directed‖ him to accept an ―order of $47.71 worth of 

commissary [that] was completely in error.‖  D.E. No. 48 at 3.  In response to this purportedly 

erroneous commissary order, Plaintiff contends that he ―file[d] a grievance, TGK # 090720, and 

has exhausted administrative remedy.‖  Id. at 4.  Plaintiff maintains that he ―made every good-

faith effort to resolve the matter fairly, asking only that his original $47.71 order be provided,‖ 

but in a meeting with Jackson to discuss the matter on July 17, 2009, Jackson allegedly 
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―admitted that he does not take back erroneous commissary orders‖ and refused to provide the 

Plaintiff with records of the commissary order in question.  Id. 

Plaintiff proceeds to allege that Jackson and Harris ―retaliated against the plaintiff 

because of his proclivity to file grievances,‖ as well filing lawsuits against other staff members 

from the Miami-Dade County Corrections and Rehabilitation Department, including Case No. 

08-21877-CV-Cooke.  Id. at 5.  Specifically, Plaintiff contends that Harris and Jackson retaliated 

by ―caus[ing] the Plaintiff to be illegally transferred to much harsher and more dangerous jail 

conditions,‖ and claims he ―will further show evidence of illegal transfers to other jails and cells 

in which ‗a hit‘ (an order for serious harm or murder) was put out on the plaintiff, at the express 

direction of one of more of the defendant‘s [sic].‖  Plaintiff claims that an ―official report‖ of a 

―hit‖ attempted on his life exists, which ―occurred at the Miami-Dade County Main Jail on or 

about May 1, 2010.‖  Id. 
1
 

Plaintiff concludes by maintaining that retaliatory actions by both Jackson and Harris 

have led him to suffer ―actual losses of property, money, commissary, [and] legal materials,‖ 

while also ―preventing, delaying, [and] obstructing Court access [and] deliberately putting the 

[P]laintiff in danger, in fear for his life, caus[ing] irreversible harms, suffering and loss to the 

[P]laintiff.‖  Id. at 5-6. 

II. STANDARD OF REVIEW 

To survive a motion to dismiss, a complaint must contain factual allegations which are 

―enough to raise a right to relief above the speculative level.‖  Bell Atlantic Corp. v. Twombly, 

550 U.S. 544, 555 (2007).  Thus, ―[w]hile a complaint attacked by a Rule 12(b)(6) motion to 

dismiss does not need detailed factual allegations, a plaintiff's obligation to provide the ‗grounds‘ 

of his ‗entitle[ment] to relief‘ requires more than labels and conclusions, and a formulaic 

recitation of the elements of a cause of action will not do.‖  Id. at 555 (citations omitted).  

Rather, the facts set forth in the complaint must be sufficient to ―nudge the[ ] claims across the 

                                                           
1
 Plaintiff also sets forth a number of allegations pertaining to the Miami-Dade County 

Corrections and Rehabilitation Department (―MDCR‖).  See D.E. No. 48 at 7.  However, the 

Court has already unequivocally dismissed MDCR as a defendant in this action.  See D.E. No. 32 

at 2 (holding that ―the Court DISMISSES Plaintiff‘s claims against Defendant Miami-Dade 

Corrections and Rehabilitation Department and Plaintiff‘s remaining claims against Defendants 

Jackson and Harris shall be allowed to proceed.‖)  Accordingly, Defendants‘ Motion to Dismiss 

need not address these allegations against MDCR. 
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line from conceivable to plausible.‖  Id. at 570; see also Ashcroft v. Iqbal, 129 S.Ct. 1937, 1951-

52 (2009) (determining on a motion to dismiss involving qualified immunity that a court could 

ignore implausible assertions or theories advanced by plaintiff and, instead, credit an ―obvious 

alternative explanation for the arrests.‖)  Nor can a plaintiff deflect an attack on conclusory 

allegations with a promise to ―flesh them out‖ after discovery.  Porter v. Ray, 461 F.3d 1315, 

1324 (11th Cir. 2006) (―[T]he discovery rules do not permit the appellants to go on a fishing 

expedition.‖) 

In addition, a claim can be dismissed where a plaintiff pleads facts or makes admissions 

that demonstrate a defense is applicable on the face of the pleadings.  Staco v. Miami-Dade 

County, 536 F. Supp. 2d 1301, 1304 (S.D. Fla. 2008); see also Marsh v. Butler County, 268 F.3d 

1014, 1022 (11th Cir. 2001) (―A complaint is also subject to dismissal under Rule 12(b) (6) when 

its allegations—on their face—show that an affirmative defense bars recovery on the claim.‖).  

This principle is especially applicable here, because qualified immunity should be resolved at the 

earliest stage of litigation as it is ―an entitlement not to stand trial or face the other burdens of 

litigation.‖  Gonzalez v. Reno, 325 F.3d 1228, 1233 (11th Cir. 2003) (granting motion to dismiss 

based on qualified immunity) (citations omitted). 

III. ARGUMENT 

A. Plaintiff’s Claim for Monetary Relief is Barred by 42 U.S.C. § 1997e(e). 

Plaintiff claims that he is entitled to $9,500.00 in compensatory and punitive damages 

from Jackson and Harris.  D.E. No. 48 at 8.  He does not allege, however, that he suffered any 

physical injury as a result of being ―illegally transferred to much harsher and more dangerous 

jail conditions.‖  Id. at 5.  Instead, Plaintiff avers, in a conclusory fashion, that Defendants 

―deliberately put[ ] the plaintiff in danger, in fear for his life, cause[d] irreversible harms, 

suffering and loss to the plaintiff.‖  Similar boilerplate language citing ―suffering, harm, and 

loss‖ without any mention of physical injury is present throughout the Complaint.  Id. at 4–5.  

Even upon describing the so-called ―hit‖ that was ―put out on the plaintiff,‖ Plaintiff does not 

allege that he suffered any actual physical harm once transferred to a purportedly ―harsher‖ 

prison.  Id. at 6. 

Plaintiff‘s failure to allege any physical injury whatosever is fatal to his claim. The 

Prisoner Litigation Reform Act (―PLRA‖) provides that an inmate may not bring an action for 

such injuries unless the inmate has suffered physical injuries as a result of the claimed violation: 
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No federal civil action may be brought by a prisoner confined in a 

jail, prison, or other correctional facility, for mental or emotional 

injury suffered while in custody without a prior showing of 

physical injury.   
 

42 U.S.C. § 1997e(e) (emphasis added).   

Plaintiff‘s action falls squarely within this prohibition against prisoner suits for mental or 

emotional injury.  Not a single physical repercussion has been stated as a reason or basis for the 

federal civil action brought forth by Plaintiff, who repeatedly states that he only experienced 

―fear for his life . . . irreversible harms, suffering and loss‖ upon being transferred to a different 

prison facility.  D.E. No. 48 at 5–6.  Moreover, Plaintiff does not mention any ailment or injury 

in any of the inmate requests and grievances he filed after July 2, 2009, when he was purportedly 

deprived of his ―money, property, commissary, and legal materials‖ and ―illegally transferred 

[to] harsher and more dangerous jail conditions.‖  See Plaintiff‘s Inmate Grievance Forms filed 

after July 2, 2009, attached hereto Exhibit ―A.‖
 2

  Nor does Plaintiff state that he suffered or 

sought medical treatment for any physical injury whatsoever after the alleged ―hit‖ on his life 

―on or about May 1, 2010.‖  Id.  Where, as here, the plaintiff fails to allege any concrete physical 

injury resulting from the conduct about which he complains and he does not seek nominal 

damages, the provisions of § 1997e(e) foreclose his claim for emotional and mental suffering.  

See Napier v. Preslicka, 314 F.3d 528, 531 (11th Cir. 2002). 

Given that the Plaintiff alleges no physical harm arising out of his alleged constitutional 

deprivation, Plaintiff‘s claims for compensatory and punitive damages must be dismissed 

pursuant to § 1997e(e).  See, e.g., Williams v. Brown, F. App‘x 429, 436 (11th Cir. 2009) 

                                                           
2
  Eleventh Circuit and Southern District of Florida precedent permit the Court to consider 

Plaintiff‘s Inmate Grievance Forms, attached hereto as Exhibit ―A,‖ in deciding this motion to 

dismiss as the exhibits are both central to Plaintiff‘s claims and matters of public record.  See 

Horsley v. Feldt, 304 F.3d 1125, 1134 (11th Cir. 2002) (permitting courts to consider documents 

that are central to the claim and obviously authentic in ruling on a motion to dismiss); Jackson v. 

BellSouth Telecomm., 181 F. Supp. 2d 1345, 1353-54 (S.D. Fla. 2001) (determining that a court 

can consider ―matters of public record, items appearing in the record of the case,‖ and documents 

―refer[ed] to . . . in the complaint and . . . central to the plaintiff‘s claim‖); see also Halmos v. 

Bomardier Aerospace Corp., 2010 WL 4941957 at *1 (11th Cir. Dec. 7, 2010) (holding that 

district court may take judicial notice of matters of public record without converting a Rule 

12(b)(6) motion into a Rule 56 motion) (citing Bryant v. Avado Brands, Inc., 187 F.3d 1271, 

1278 (11th Cir. 1999)). 
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(upholding the dismissal of a section 1983 inmate-plaintiff‘s claims for compensatory and 

punitive damages flowing from his First Amendment retaliation claim, due to his failure to allege 

any physical injury); Frazier v. McDonough, 264 F. App‘x 812, 815 (11th Cir. 2008) (holding 

prisoner‘s claims for compensatory and punitive damages barred where he alleged only mental 

and emotional injury, not physical injury, as the result of an alleged First Amendment violation); 

Asad v. Crosby, 158 F. App‘x 166, 168 n.1 (11th Cir. 2005) (holding that, in the absence of 

physical injury, ―district court did not err by dismissing [plaintiff‘s] claims for compensatory or 

punitive damages‖ pursuant to Fed. R. Civ. P. 12(b)(6)).   

B. Jackson and Harris are Entitled to Qualified Immunity. 

In the event the Court finds that the PLRA does not bar Plaintiff‘s claims for monetary 

relief, the Complaint should nevertheless be dismissed with prejudice as both Jackson and Harris 

are entitled to qualified immunity.  Qualified immunity completely protects government officials 

performing discretionary functions from suits in their individual capacities unless their conduct 

violates the clearly established rights of others.  Gray ex rel. Alexander v. Bostic, 458 F.3d 1295, 

1303 (11th Cir. 2006); Dalrymple v. Reno, 334 F.3d 991, 996 (11th Cir. 2003); Cottone v. Jenne, 

326 F.3d 1352, 1357 (11th Cir. 2003).  The purpose of qualified immunity is to shield from suit 

―all but the plainly incompetent or those who knowingly violate the law‖ thereby allowing 

government officials to carry out their discretionary duties without fear of personal liability or 

harassing litigation.  Malley v. Briggs, 475 U.S. 335, 341 (1986); see also Anderson v. 

Creighton, 483 U.S. 635, 638 (1987). 

To be entitled to qualified immunity, a defendant must first establish that he was acting 

within the scope of his discretionary authority when the allegedly wrongful acts occurred.  

Durruthy v. Pastor, 351 F.3d 1080, 1087 (11th Cir. 2003); Lee v. Ferraro, 284 F.3d 1188, 1194 

(11th Cir. 2002).  An officer acts within the scope of his discretionary authority when his 

conduct is undertaken pursuant to the performance of his official duties.  Harbert Int’l, Inc. v. 

James, 157 F.3d 1271, 1282 (11th Cir. 1998).  In this case, it is not disputed that Jackson and 

Harris were acting within the course and scope of their authority as corrections officers on behalf 

of the Miami-Dade County Corrections and Rehabilitation Department.  See D.E. No. 48 at 3-4.  

Given that Jackson and Harris are alleged to have acted within their discretionary authority, ―the 

burden shifts to the plaintiff to show that qualified immunity is not appropriate.‖  Durruthy, 351 

F.3d at 1087 (quoting Lee, 284 F.3d at 1194). 
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The Supreme Court has established a two-part test that plaintiffs must meet to pierce a 

government official‘s qualified immunity.  Under this test the plaintiff must establish that (1) the 

defendant violated a federal right and (2) that such a right was clearly established.  Id.  The 

Supreme Court recently altered this test in Pearson v. Callahan, 129 S. Ct. 808, 818 (2009).  As 

a consequence a federal court is now permitted to skip the first part of the test (determining 

whether a constitutional violation occurred), and move directly to determining whether the 

Plaintiff has alleged a violation of clearly established law.  Id.  Indeed, as stated by the Supreme 

Court, ―judges of the district courts and the courts of appeals should be permitted to exercise 

their sound discretion in deciding which of the two prongs of the qualified immunity analysis 

should be addressed first in light of the circumstances in the particular case at hand.‖  Id.   

In this case, the Court need only address the first prong, because Plaintiff has failed to 

allege facts suggesting that Jackson or Harris violated his constitutional rights.  Failure to satisfy 

this first element of the qualified immunity analysis is fatal to Plaintiff‘s claims against Jackson 

and Harris under 42 U.S.C. § 1983.  See Gomez v. Toledo, 446 U.S. 635, 640 (1980) (holding 

that to prevail in a section 1983 action a plaintiff must demonstrate that he was deprived of a 

federally protected right).  Therefore, Jackson and Harris are both entitled to qualified immunity. 

1. Plaintiff Fails to State a Section 1983 Claim for Loss of Property. 

Plaintiff attempts to assert a claim for violation of his due process rights in the alleged 

deprivation of his property.  See D.E. No. 48 at 5.  Specifically, Plaintiff alleges that Jackson and 

Harris deprived him of $47.71 from his inmate account by deducting the amount in response to a 

commissary order but not providing him with the items he ordered.  Id.  It is well established, 

however, that negligent or intentional deprivations of property resulting from random, 

unauthorized acts of government officials do not become due process violations when there exist 

meaningful remedies under state law for Plaintiff to seek redress.  See Hudson v. Palmer, 468 

U.S. 517, 533 (1984); see also Lindsey v. Storey, 936 F.2d 554, 561 (11th Cir. 1991).   

Given that Section 768.28 of the Florida Statutes provides a remedy for the alleged 

deprivation of Plaintiff‘s property, Plaintiff cannot maintain a section 1983 action based on the 

alleged deprivation of inmate account funds.  See, e.g., Weaver v. Geiger, 294 F. App‘x 529, 533 

(11th Cir. 2008) (―Florida has expressly waived state sovereign immunity for tort suits involving, 

inter alia, loss of property caused by state employees or agents acting within the scope of their 

employment [in Fla. Stat. 768.28(1)].  The district court thus did not abuse its discretion in 
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determining that this relief qualifies as the type of ‗meaningful remedy‘ required under 

Hudson.‖); Sanders v. Cohen, No. 09-61451, 2009 WL 4421265, at *3 (S.D. Fla. Nov. 25, 2009) 

(―Florida has provided a tort claims procedure which may be utilized to recover damages for 

property losses [in section 768.28].  This procedure is available to inmates in . . . county jail 

facilities. Thus, unless the deprivation of property has occurred as the result of an established 

unlawful state procedure, the existence of the state remedy precludes the availability of § 1983 

relief for negligent or intentional deprivation of personal property.‖) (citations omitted).  Thus, 

Plaintiff‘s section 1983 claim for loss of property is subject to dismissal with prejudice, and 

Jackson and Harris are both entitled to qualified immunity.
3
 

2. Plaintiff Fails to State a Section 1983 Claim for Denial of Access to the Courts. 

Plaintiff also attempts to assert a claim for denial of access to the Courts by alleging that 

―he has been delayed and obstructed from Court access that has caused loss and damage to 

certain legal proceedings.‖  D.E. No. 48 at 5.  Specifically, Plaintiff claims that ―the defendant‘s 

[sic] caused to occur on or about 07-02-2009 and many occasions subsequently and preventing 

delaying, obstructing Court access, in which the plaintiff suffered harm and loss in the following 

cases; 09-16514-D, U.S. Court of Appeals, Eleventh Cir., 10-0510Acc05, Broward County, F07-

040575, Miami-Dade Criminal Court, and many examples in this instant lawsuit . . .‖  Id. at 6.  

Plaintiff‘s failure to specifically demonstrate how he was harmed and prejudiced with 

respect to any of the aforementioned litigation in which he was involved is fatal to his access-to-

courts claim.  See Christopher v. Harbury, 536 U.S. 403, 415 (2002) (―It follows that the 

underlying cause of action, whether anticipated or lost, is an element that must be described in 

                                                           

 
3
  It also bears to note that Plaintiff‘s inmate grievance TGK #090720 and subsequent 

inmate grievance appeal #K09-720, which serve as the basis for his section 1983 property loss 

claim, indicate Plaintiff‘s commissary allegations are frivolous in nature.  See Inmate Grievance 

TGK #090720 and Inmate Grievance Appeal #K09-720, attached hereto as Exhibit ―B.‖  The 

On-Site Supervisor comment section of form TGK #09072 explains that the Plaintiff ―[s]tated 

that he left the commissary items on table and does not know what happened to them,‖ and 

therefore Plaintiff was ―informed that it is his responsibility to secure items once he signed for 

the order.‖  Id.  More importantly, Jackson, as Facility Supervisor, corroborated the frivolous 

nature of Plaintiff‘s grievance by confirming that ―there exists a receipt signed by Mr. Stringer 

indicating that he received a commissary delivery in the amount of $47.71 on 07-02-09‖ and 

attaching said receipt to the grievance form.  Id.  In addition, Plaintiff‘s Inmate Grievance 

Appeal was similarly denied given that Plaintiff‘s commissary complaint was ―not 

substantiated.‖  Id.  Thus, Plaintiff‘s property loss claim appears to lack any merit whatsoever.   
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the complaint, just as much as allegations must describe the official acts frustrating the 

litigation.‖) (internal citations omitted); Lewis v. Casey, 518 U.S. 343, 348-50 (1996) (holding 

that the success of a plaintiff‘s denial of access claim is dependent upon plaintiff‘s ability to 

show ―actual injury‖ regarding prospective or existing litigation, such as missing filing deadlines 

or being prevented from presenting claims); see also Al-Amin v. Smith, 511 F.3d 1317, 1332 

(11th Cir. 2008) (holding that actual injury is a constitutional prerequisite to an inmate‘s access-

to-courts claim). 

Applying the aforementioned case law to the instant action, Plaintiff wholly fails to 

identify any form of injury caused by Defendants‘ alleged denial of ―legal materials and 

supplies.‖ See Christopher, 536 U.S. at 415 (holding that in order to properly allege a 

constitutional deprivation regarding the right of access to courts, ―the named plaintiff must 

identify a ‗nonfrivolous,‘ ‗arguable‘ underlying claim . . .‖) (citing Lewis, 518 U.S. at 353); 

Wilson v. Blankenship, 163 F.3d 1284, 1290-91 (11th Cir. 1998) (holding that plaintiff must 

allege actual injury ―such as a denial or dismissal‖ to show that presentation of his case was 

impeded because of defendant‘s actions) (citing Lewis, 518 U.S. at 355-57).  Plaintiff makes no 

mention of how Defendants‘ alleged actions resulted in the loss of some particular relief, or 

prevented him from vindicating basic constitutional rights under 42 U.S.C. § 1983.  Moreover, 

Plaintiff provides no evidence of denial or dismissal of a direct appeal. See Bass v. Singletary, 

143 F.3d 1442, 1445-46 (11th Cir. 1998) (emphasizing that actual injury is an essential standing 

requirement in access-to-court claims, which means a plaintiff must provide evidence of denial 

or dismissal of a direct appeal, habeas petition, or civil rights case that results from actions of 

prison officials).  Instead, Plaintiff merely alludes, in a conclusory fashion, to ―loss and damage 

to certain legal proceedings.‖  D.E. 48 at 5.  This glaring absence of any actual injury is precisely 

what the Supreme Court, as well as the Eleventh Circuit, has categorically prohibited.  See, e.g., 

Christopher, 536 U.S. at 418 (―The District Court and the defendants were left to guess at the 

unstated cause of action supposed to have been lost, and at the remedy being sought . . .‖).  

In Chandler v. Baird, the Eleventh Circuit addressed a claim similar to the case at bar, 

finding no denial of access to the courts where plaintiff demonstrated ―no relation between the 

alleged refusals of materials, depositions, telephone calls, mail, and even pen and paper for a 

proposed ‗letter to the courts‘ and any legal proceeding which could have been affected by the 

refusals.‖  926 F.2d 1057, 1062 (11th Cir. 1991).  The Court in Chandler emphasized that the 
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purported refusals were ―alleged deprivations  . . . of a minor and short-lived nature [that] do not 

implicate general policies,‖ and held that ―policy and the prevailing state of the law require an 

inmate to articulate facts indicating some prejudice such as being unable to do timely research on 

a legal problem or being procedurally or substantively disadvantaged in the prosecution of a 

cause of action.‖  Id. at 1063.  The instant case is identical to Chandler in that the Plaintiff has 

similarly alleged a minor deprivation consisting of Defendants‘ purported refusal to provide legal 

materials and supplies, but has failed to articulate or specifically demonstrate how he was 

harmed and prejudiced with respect to the different cases cited in his Complaint.  Plaintiff‘s 

failure to allege how Jackson or Harris impeded his ―pursuit of a nonfrivolous, post-conviction 

claim or civil rights action‖ mandates dismissal of his access-to-courts claim, and Jackson and 

Harris are both entitled to qualified immunity.  Wilson, 163 F.3d at 1291 (citing Bass, 143 F.3d 

at 1445).   

3. Plaintiff Fails to State a Section 1983 Claim for Retaliation. 

Insofar as Plaintiff is attempting to bring a retaliation claim under section 1983, that 

claim fails as well.  With respect to prisoners‘ claims of retaliation, ―it has . . . been recognized 

that courts should approach prisoner claims of retaliation with skepticism and particular care due 

to the near inevitability that prisoners will take exception with the decisions of prison officials 

and because claims of retaliation are easily fabricated.‖  Thomas v. Pichardo, No. 08-22333, 

2010 WL 3119623, at *12 (S.D. Fla. June 2, 2010) (internal quotations omitted).  In order to 

state a claim for retaliation under section 1983, a plaintiff must allege three elements: (1) that his 

speech or act was constitutionally protected; (2) that the defendant‘s retaliatory conduct 

adversely affected the protected speech or act; and (3) that there is a causal connection between 

the retaliatory actions and the adverse effect.  Bennett v. Hendrix, 423 F.3d 1247, 1250 (11th Cir. 

2005).   Moreover, Plaintiff must plead facts indicating that he was subjected to some ―adverse 

effect‖ which must be more than a ―de minimis inconvenience‖ to the exercise of his First 

Amendment rights.  Id. at 1252.  The Eleventh Circuit has adopted an objective test as the 

standard for determining whether there has been an adverse effect.  Id. at 1254.  Under this 

analysis ―a plaintiff suffers adverse action if the defendant‘s allegedly retaliatory conduct would 

likely deter ‗a person of ordinary firmness‘ from the exercise of First Amendment rights.‖  Id.  

This test is applicable to prisoners‘ claims of retaliation.  Id. at 1253, n.6.   
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Here, Plaintiff only avers that his proclivity to file grievances and lawsuits led ―Jackson 

[and] Harris [to] deliberately and unlawfully retaliate against the plaintiff‖ on or about July 2, 

2009, resulting in his transfer to ―much harsher and more dangerous jail conditions.‖  D.E. 48 at 

5.  Therefore, although Plaintiff alleges that a constitutional violation occurred, the Complaint 

fails to allege facts that associate Harris or Jackson with that violation.  See White v. Thompson, 

2007 WL 2324613 (S.D. Ga. 2007) (in order to establish a causal link, conclusory allegations of 

retaliation without ―some facts‖ that would indicate that the retaliatory act was in retaliation for 

filing grievances is not sufficient).  Plaintiff simply makes general attacks regarding Defendants‘ 

motivations, and fails to demonstrate how Defendants‘ purported actions were an actual result of 

the many grievances filed by the Plaintiff.  See Crawford-El v. Britton, 523 U.S. 574, 600 (1998) 

(holding that in order to state a valid retaliation claim, allegations must be more than ―general 

attacks‖ upon a defendant‘s motivations; plaintiff must produce ―affirmative evidence‖ of 

retaliation from which a jury could find that plaintiff had carried his burden of proving the 

requisite motive);  Farrow v. West, 320 F.3d 1235, 1248 (11th Cir. 2003) (prisoner may establish 

retaliation by ―demonstrating that the prison official‘s actions were ‗the result of his having filed 

a grievance concerning the conditions of his imprisonment.‘‖).   

The Complaint also refers to a supposed ―hit‖ that was put out on the Plaintiff upon his 

transfer to the ―Miami-Dade County Main Jail‖ on or about May 1, 2010, and claims that an 

―official report of the incident…is maintained and available as evidence.‖  D.E. 48 at 6.  

However, Plaintiff once again fails to allege any relevant facts with sufficient specificity, 

offering no indication about what the ―official report‖ contains while critically failing to state the 

effect of the ―hit‖ itself, such as whether it resulted in any actual physical harm or prevented him 

from exercising his First Amendment rights in any way.  Such vague and conclusory claims are 

precisely the type of allegations the Supreme Court and Eleventh Circuit have found wholly 

insufficient to withstand a motion to dismiss.  See Williams v. Brown, 347 F. App‘x, 2009 WL 

2883496, at **4 (11th Cir. Ga. Sept. 10, 2009) (finding that inmate‘s section 1983 claim for 

retaliation, which simply asserted that corrections officials ―subjected [him] to a retaliatory 

negative transfer twice as far from [his] family,‖ did not raise Plaintiff‘s right to relief against 

corrections officers above a speculative level and warranted dismissal) (citing Twombly, 550 

U.S. at 555).   
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Plaintiff has also failed to offer any allegations demonstrating how Defendants‘ alleged 

acts were sufficiently ―adverse‖ that they would have deterred a person of ordinary firmness 

from exercising his First Amendment rights.  On the contrary, it is clear that Defendants‘ 

purported retaliation did not inhibit the Plaintiff from filing grievances after July 2, 2009, thereby 

indicating the absence of any ―adverse‖ effect upon Plaintiff‘s ability to exercise his 

constitutionally protected rights.  See Exhibit ―A.‖   

The absence of any ―adverse effect‖ is further demonstrated by Plaintiff‘s filing of a 

grievance on October 6, 2009, in which he alleges that, he was ―retaliatorily [sic] transferred 

from T.G.K. to Stockade [on September 25, 2009] . . . merely because I submitted grievances‖ 

and states that he went from a ―single room with desk, toilet, sink, adequate space, privacy, 

storage for legal materials—to a top bunk in a severely overcrowded, more dangerous cell.‖  See 

Inmate Grievance Form dated October 6, 2009, attached hereto as Exhibit ―C.‖
 4 

 This grievance, 

which appears to partly form the basis for Plaintiff‘s section 1983 retaliation claim, clearly 

illustrates that Defendants‘ purported behavior did not apparently dissuade Plaintiff from taking 

the constitutionally protected actions he alleges were thwarted by threats of retaliation.  In 

addition, Plaintiff filed a grievance on May 4, 2010, almost immediately after the supposed ―hit‖ 

on his life transpired, complaining about the absence of witnesses at an unrelated hearing and 

making no mention of Jackson, Harris, or any form of retaliatory conduct as alleged in the 

Complaint.  See Exhibit ―A.‖  Plaintiff also proceeded to file another grievance on July 15, 2010 

alleging a denial of access to the courts unrelated to the case at bar, which once again makes no 

mention of Jackson, Harris, or any sort of retaliatory conduct.  Id.  These three aforementioned 

grievances indicate that Plaintiff was in no way deterred from exercising his First Amendment 

rights after Jackson and Harris allegedly orchestrated a ―retaliatory transfer,‖ as well as a 

purported ―hit‖ on the Plaintiff. 

                                                           
4
  Although Plaintiff‘s October 6, 2009 grievance makes no mention of Jackson or Harris, it 

does protest Plaintiff‘s transfer from Turner Guilford Knight Correctional Center (―T.G.K.‖) to 

the Training and Treatment Center (―T.T.C.‖ or ―Stockade‖) on September 25, 2009.  Given that 

Jackson and Harris allegedly retaliated against the Plaintiff in July 2009 while he was 

incarcerated in T.G.K. and ―caused [P]laintiff to be illegally transferred‖ to the Stockade because 

of his ―proclivity to file grievances,‖ it is evident that the transfer complained of in Plaintiff‘s 

October 6, 2009 grievance is the same ―retaliatory transfer‖ cited in the Complaint.   
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 Moreover, even if the Court finds that Plaintiff was somehow subjected to an ―adverse 

effect,‖ the grievance filed by the Plaintiff on October 6, 2009 illustrates that this effect was not 

more than a ―de minimis inconvenience‖ and therefore insufficient to state a claim for retaliation.  

Although Plaintiff‘s Complaint nebulously states that Jackson and Harris ―further caused the 

plaintiff to be illegally transferred to much harsher and more dangerous jail conditions,‖ 

Plaintiff‘s grievance illuminates that these allegedly ―harsher and more dangerous‖ conditions 

consisted of a denial of comfort, space, and privacy.  See Exhibit ―C.‖  This is precisely the type 

of ―de minimis inconvenience‖ found insufficient to support a retaliation claim, as actions far 

more serious than simply being moved to a different prison have been held to be de minimis by 

courts in this Circuit.  See, e.g., Anderson v. McCalpin, No. 5:04cv44, 2007 WL 2900445, at *4 

(N.D. Fla. Sept. 29, 2007) (finding that inmate being held for twelve days in solitary confinement 

in a cell for disruptive prisoners was no more than a ―de minimis inconvenience‖ and insufficient 

to state a claim for retaliation); Thomas v. Latimer, No. 4:07-CV-74, 2009 WL 536507 (N.D. 

Fla. Mar. 3, 2009) at *6 (holding a prisoner alleged only ―de minimis inconvenience‖ where he 

complained of being held in solitary confinement for twenty days as a result of an inaccurate 

disciplinary report). 

Ultimately, although the Eleventh Circuit uses an objective test for determining whether a 

defendant‘s alleged actions were sufficiently ―adverse‖ such that they would have deterred a 

person of ordinary firmness from exercising his First Amendment rights, ―how plaintiff acted 

might be evidence of what a reasonable person would have done.‖  Bennett, 423 F.3d at 1252 

(citing Garcia v. City of Trenton, 348 F.3d 726, 729 (8th Cir. 2003)).  Here, in response to 

Defendants‘ alleged retaliation and coordinated attempt on his life, Plaintiff made prompt and 

frequent use of the grievance process.  Plaintiff was clearly not deterred in the slightest from 

exercising his First Amendment rights, and this is how anyone of ordinary firmness would 

respond.  Accordingly, Plaintiff‘s retaliation claim against Jackson and Harris is subject to 

dismissal with prejudice, and Jackson and Harris are entitled to qualified immunity.   

C. Plaintiff’s Request for Declaratory and Injunctive Relief Must be Stricken. 

Finally, Plaintiff also seeks declaratory relief in the form of ―[a]dmissions from the 

defendant‘s, [sic] each of them, accounting for their illegal actions‖ as well as injunctive relief 

requesting that the Court ―[o]rder the defendant‘s [sic], to maintain and provide all commissary 
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transaction records . . . provide all inmate trust account transaction records . . . provide grievance 

records and to perform grievance procedures pursuant to law and policy.‖  D.E. No. 48 at 8. 

As an initial matter, it is clear that the Court has no power to award the relief Plaintiff 

seeks, such as imposing admissions from Jackson and Harris or ordering Jackson and Harris to 

maintain commissary transaction records, inmate trust account records, and perform grievance 

procedures ―pursuant to law and policy.‖  Moreover, even if the Court could grant such relief, 

Plaintiff has not shown any basis for it.  The Eleventh Circuit has held that ―[p]ermanent 

injunctive relief requires three elements: (1) success on the merits; (2) continuing irreparable 

injury; and (3) no adequate remedy at law.‖  Keener v. Convergys Corp., 342 F.3d 1264, 1269 

(11th Cir. 2003) (citation omitted).  For the reasons discussed above, Plaintiff cannot succeed on 

the merits of his claims.  He never alleges that he has no adequate remedy at law, or that he is 

suffering a continuing irreparable injury—nor could he, as he is no longer housed in a Miami-

Dade Corrections & Rehabilitation facility and thus no longer comes into contact with Jackson or 

Harris.  See Sears v. Thigpen, 846 F.2d 1327, 1328 (11th Cir.), cert. denied, 488 U.S. 1046 

(1989) (finding that ―an inmate‘s request for injunctive and declaratory relief in a section 1983 

action fails to present a case or controversy once an inmate has been transferred.‖); Wahl v. 

McIver, 773 F.2d 1169, 1173 (11th Cir. 1985) (same). 

Because it is not within this Court‘s power to grant the relief Plaintiff seeks, nor has he 

alleged any basis whatsoever for the issuance of such relief, that portion of the prayer for relief 

must be stricken.   

IV. CONCLUSION 

For the foregoing reasons, Defendants Gato B. Jackson and Louvenia Harris respectfully 

request that this Court dismiss Plaintiff‘s Complaint with prejudice.  
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Respectfully submitted, 

 

      R. A. CUEVAS, JR. 

      MIAMI-DADE COUNTY ATTORNEY 

 

     By:      s/Rodolfo A. Ruiz 

    Assistant County Attorney 

    Florida Bar No. 21980 

    E-mail: rudyr@miamidade.gov 

    Miami-Dade County Attorney‘s Office 

    Stephen P. Clark Center, Suite 2810 

    111 N.W. 1st Street 

    Miami, Florida  33128 

    Telephone:  305.375.5151 

    Facsimile:   305.375.5611                

 

 

 

 

CERTIFICATE OF COMPLIANCE 

 Pursuant to Rule 7.1.A.3 of the Local Rules of the Southern District of Florida, 

undersigned counsel certifies that he was unable to confer with Plaintiff regarding this motion 

because Plaintiff is currently incarcerated and is representing himself pro se. 

 

       s/Rodolfo A. Ruiz    

       Assistant County Attorney 

 

 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on April 21, 2011, I electronically filed the foregoing document with 

the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being served 

this day on the pro se party identified on the attached Service List in the manner specified, either 

via transmission of Notices of Electronic Filing generated by CM/ECF or in some other 

authorized manner for those counsel or parties who are not authorized to receive electronically 

Notices of Electronic Filing. 

       s/Rodolfo A. Ruiz    

       Assistant County Attorney 
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SERVICE LIST  

Stringer v. Jackson, et al. 

Case No. 09-22905-Civ-Lenard/White 

United States District Court, Southern District of Florida 

 

 

 

 

 

 

 

 

  

 

Thomas B. Stringer  

No. 60633-004    

Metropolitan Correctional Center  

150 Park Row   

New York, New York 10007  

   

Pro Se     

     

Served via U.S. Mail    

   

     

 

Rodolfo A. Ruiz, Esq. 

Assistant County Attorney 

Email: rudyr@miamidade.gov 

 

Miami-Dade County Attorney‘s Office 

Stephen P. Clark Center, Suite 2810 

111 Northwest First Street 

Miami, Florida 33128 

Telephone:  305.375.5151 

Facsimile:   305.375.5634 

 

Counsel for Gato B. Jackson and 

Louvenia Harris  

 

Served via CM/ECF Notice 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 09-22905-CIV-LENARD
MAGISTRATE JUDGE P. A. WHITE

THOMAS B. STRINGER,    :

Plaintiff,    :         
ORDER SCHEDULING PRETRIAL

v.    : PROCEEDINGS WHEN PLAINTIFF
   IS PROCEEDING PRO SE

GATO B. JACKSON, et al.,  :

Defendants.    :
                             

The plaintiff in this case is incarcerated, without counsel,

so that it would be difficult for either the plaintiff or the

defendants to comply fully with the pretrial procedures required by

Local Rule 16.1 of this Court.  It is thereupon

ORDERED AND ADJUDGED as follows:

1. All discovery methods listed in Rule 26(a), Federal Rules

of Civil Procedure, shall be completed by September 30, 2011.  This

shall include all motions relating to discovery.

2. All motions to join additional parties or amend the

pleadings shall be filed by October 14, 2011.

3. All motions to dismiss and/or for summary judgment shall

be filed by November 4, 2011.

4. On or before November 18, 2011, the plaintiff shall file

with the Court and serve upon counsel for the defendants a document

called "Pretrial Statement."  The Pretrial Statement shall contain

the following things:
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(a) A brief general statement of what
the case is about;

(b) A written statement of the facts
that will be offered by oral or
documentary evidence at trial; this
means that the plaintiff must
explain what he intends to prove at
trial and how he intends to prove
it;

(c) A list of all exhibits to be offered
into evidence at the trial of the
case;

(d) A list of the full names and
addresses of places of employment
for all the non-inmate witnesses
that the plaintiff intends to call
(the plaintiff must notify the Court
of any changes in their addresses);

(e) A list of the full names, inmate
numbers, and places of incarceration
of all the inmate witness that
plaintiff intends to call (the
plaintiff must notify the Court of
any changes in their places of
incarceration); and

(f) A summary of the testimony that the
plaintiff expects each of his wit-
nesses to give.

5. On or before December 2, 2011, defendants shall file and

serve upon plaintiff a "Pretrial Statement," which shall comply

with paragraph 4(a)-(f).

6. Failure of the parties to disclose fully in the Pretrial

Statement the substance of the evidence to be offered at trial may

result in the exclusion of that evidence at the trial.  Exceptions

will be (1) matters which the Court determines were not discover-
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able at the time of the pretrial conference, (2) privileged mat-

ters, and (3) matters to be used solely for impeachment purposes.

7. If the plaintiff fails to file a Pretrial Statement, as

required by paragraph 4 of this order, paragraph 5 of this order

shall be suspended and the defendants shall notify the Court of

plaintiff's failure to comply.  The plaintiff is cautioned that

failure to file the Pretrial Statement may result in dismissal of

this case for lack of prosecution.

8. The plaintiff shall serve upon defense counsel, at the

address given for him/her in this order, a copy of every pleading,

motion, memorandum, or other paper submitted for consideration by

the Court and shall include on the original document filed with the

Clerk of the Court a certificate stating the date that a true and

correct copy of the pleading, motion, memorandum, or other paper

was mailed to counsel.  All pleadings, motions, memoranda, or other

papers shall be filed with the Clerk and must include a certificate

of service or they will be disregarded by the Court.

9. A pretrial conference may be set pursuant to Local

Rule 16.1 of the United States District Court for the Southern

District of Florida, after the pretrial statements have been filed.

Prior to such a conference, the parties or their counsel shall meet

in a good faith effort to:

(a) discuss the possibility of settlement;

(b) stipulate (agree) in writing to as many
facts and issues as possible to avoid
unnecessary evidence;

(c) examine all exhibits and documents
proposed to be used at the trial, except
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that impeachment documents need not be
revealed;

(d) mark all exhibits and prepare an exhibit
list;

(e) initial and date opposing party's
exhibits;

(f) prepare a list of motions or other
matters which require Court attention;
and 

(g) discuss any other matters that may help
in concluding this case.

10. All motions filed by defense counsel must include a

proposed order for the undersigned Magistrate Judge’s signature.

DONE AND ORDERED at Miami, Florida, this 1st day of June,

2011.

s/Patrick A. White            
UNITED STATES MAGISTRATE JUDGE

cc: Thomas B. Stringer, Pro Se
Reg. No. 60633-004
MCC - New York
Metropolitan Correctional Center
150 Park Row
New York, NY 10007

Rodolfo A. Ruiz, II, Esquire
Stephen P. Clark Center
111 N.W. First Street
Suite 2810
Miami, FL 33128

Hon. Joan A. Lenard, United States District Judge
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 09-22905-CIV-LENARD/WHITE 

 

THOMAS B. STRINGER,  

   

 Plaintiff, 

v.   

 

GATO B. JACKSON, et al., 

 

 Defendants.     

______________________________________/ 

 

DEFENDANTS’ OBJECTIONS  

TO REPORT AND RECOMMENDATION  

 

 Pursuant to Rule 72 of the Federal Rules of Civil Procedure and Rule 4(b) of the 

Magistrate Judge Rules, Defendants, GATO B. JACKSON (“Jackson”) and LOUVENIA 

HARRIS (“Harris”) (hereinafter collectively referred to as the “Defendants”), hereby file their 

objections to the Report and Recommendation of Magistrate Judge White (the “Report”), issued 

on June 2, 2011 [D.E. #59].  Specifically, Defendants object to the Report‟s recommendation 

that Defendants‟ Motion to Dismiss be denied in part because Plaintiff has purportedly stated a 

valid claim for retaliation against Jackson and Harris at this preliminary stage of the proceedings.  

MEMORANDUM OF LAW 

I. Defendants object to the Report’s recommendation that Plaintiff has stated a 

valid Section 1983 claim for retaliation against Jackson and Harris.  

As summarized in the Report, the Eleventh Circuit Court of Appeals found that Plaintiff 

should be permitted to amend his complaint in this case because “Stringer asserted that, after 

filing a grievance . . . defendants retaliated against him by „improperly transferring him to 

another „much harsher condition‟ jail, without due process, without any incident or disciplinary 
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reasons‟ . . . [and] [b]ased on a liberal construction of Stringer‟s assertions, he did allege a claim 

of First Amendment retaliation in connection with the grievances he filed.”  Stringer v. Jackson, 

392 F. App‟x, 759, 761 (11th Cir. 2010) (citing Boxer X v. Harris, 437 F.3d 1107, 1112 (11th 

Cir. 2006)) [D.E. #26]; see also Report at 4-5 [D.E. #59].  Although the Eleventh Circuit‟s 

aforementioned holding was limited only to Plaintiff‟s ability to amend his complaint after 

Magistrate Judge White‟s initial screening, the Report concludes that “defendants‟ argument that 

the plaintiff failed to state a claim for retaliation at this preliminary stage, without further factual 

development fails.”  Report at 5 [D.E. #59] (emphasis added).  Magistrate Judge White‟s 

conclusion is misguided, however, given that Defendant‟s Motion to Dismiss does provide 

further factual development to counteract and overcome Plaintiff‟s alleged claim of retaliation in 

the form of Plaintiff‟s own Inmate Grievances.  See Horsley v. Feldt, 304 F.3d 1125, 1134 (11th 

Cir. 2002) (permitting courts to consider documents that are central to the claim and obviously 

authentic in ruling on a motion to dismiss); Jackson v. BellSouth Telecomm., 181 F. Supp. 2d 

1345, 1353-54 (S.D. Fla. 2001) (determining that a court can consider “matters of public record, 

items appearing in the record of the case,” and documents “refer[ed] to . . . in the complaint    

and  . . . central to the plaintiff‟s claim”). 

In order to state a claim for retaliation under section 1983, a plaintiff must allege three 

elements: (1) that his speech or act was constitutionally protected; (2) that the defendant‟s 

retaliatory conduct adversely affected the protected speech or act; and (3) that there is a causal 

connection between the retaliatory actions and the adverse effect.  Bennett v. Hendrix, 423 F.3d 

1247, 1250 (11th Cir. 2005).  The Eleventh Circuit has adopted an objective test as the standard 

for determining whether there has been an adverse effect: “[A] plaintiff suffers adverse action if 

the defendant‟s allegedly retaliatory conduct would likely deter „a person of ordinary firmness‟ 
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from the exercise of First Amendment rights.”  Id.  Moreover, in determining whether a 

defendant‟s alleged actions were sufficiently adverse, “how plaintiff acted might be evidence of 

what a reasonable person would have done.”  Id. at 1252 (citing Garcia v. City of Trenton, 348 

F.3d 726, 729 (8th Cir. 2003)).  In this case, the many Inmate Grievances submitted by the 

Plaintiff after Jackson and Harris allegedly retaliated against him clearly indicate the absence of 

any “adverse effect” on Plaintiff‟s ability to exercise his First Amendment rights.  See Plaintiff‟s 

Inmate Grievance Forms filed after July 2, 2009 [D.E. #56 at Exhibit “A”].  Here, Plaintiff was 

completely undeterred from exercising his First Amendment rights in response to Defendants‟ 

alleged retaliation, and this is how anyone of ordinary firmness would respond.  Given that 

Defendants‟ Motion to Dismiss has established Plaintiff‟s prompt and frequent use of the 

grievance process, Plaintiff‟s section 1983 claim for retaliation against Jackson and Harris lacks 

any merit whatsoever and warrants dismissal.  

In addition, a valid claim for retaliation under section 1983 requires that the “adverse 

effect” caused by defendant‟s retaliatory conduct must be more than a “de minimis 

inconvenience” to the exercise of plaintiff‟s First Amendment rights.  Bennett, 423 F.3d at 1252.  

In his own Inmate Grievance Form dated October 6, 2009, which references the retaliatory 

transfer alleged in the Second Amended Complaint, Plaintiff states that he went from a “single 

room with desk, toilet, sink, adequate space, privacy, storage for legal materials—to a top bunk 

in a severely overcrowded, more dangerous cell.”  See Plaintiff‟s Inmate Grievance Form dated 

October 6, 2009 [D.E. #56 at Exhibit “C”].  Therefore the “harsher and more dangerous” 

conditions alleged in Plaintiff‟s Second Amended Complaint simply consist of a denial of 

comfort, space, and privacy—precisely the type of “de minimis inconvenience” found 

insufficient to support a claim for retaliation.  See, e.g., Thomas v. Latimer, No. 4:07-CV-74, 
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2009 WL 536507, at *6 (N.D. Fla. Mar. 3, 2009) (holding a prisoner alleged only “de minimis 

inconvenience” where he complained of being held in solitary confinement for twenty days as a 

result of an inaccurate disciplinary report); Anderson v. McCalpin, No. 5:04cv44, 2007 WL 

2900445, at *4 (N.D. Fla. Sept. 29, 2007) (finding that inmate being held for twelve days in 

solitary confinement in a cell for disruptive prisoners was no more than a “de minimis 

inconvenience” and insufficient to state a claim for retaliation). 

Ultimately, due to the incorporation by reference doctrine and the ability to take judicial 

notice of public records, the Court is in a position to dismiss the retaliation claim in Plaintiff‟s 

Second Amended Complaint without converting Defendants‟ Rule 12(b)(6) motion to dismiss 

into a Rule 56 motion for summary judgment.  See Halmos v. Bomardier Aerospace Corp., 2010 

WL 4941957 at *1 (11th Cir. Dec. 7, 2010) (holding that district court may take judicial notice of 

matters of public record without converting a Rule 12(b)(6) motion into a Rule 56 motion) 

(citing Bryant v. Avado Brands, Inc., 187 F.3d 1271, 1278 (11th Cir. 1999)).  The Eleventh 

Circuit‟s prior ruling in this case was limited only to Plaintiff‟s complaint at the initial screening 

stage, without the benefit of any factual development as provided in Defendants‟ Motion to 

Dismiss.  At this point in the proceedings, however, Plaintiff‟s Inmate Grievance Forms, public 

records of undisputable authenticity central to Stringer‟s claim, provide sufficient factual 

development to mandate dismissal of Plaintiff‟s claim for retaliation. 

II. Defendants object to Magistrate Judge White’s refusal to rule on qualified 

immunity at this stage of the proceedings. 

Defendants also object to Magistrate Judge White‟s erroneous conclusion that “[t]he facts 

are not sufficient at this time to enable the Court to make a determination of whether the 

defendants might be entitled to qualified immunity, and that issue may be decided at a later date 

when the facts are more developed.”  Report at 6 [D.E. #59].  The Eleventh Circuit has expressly 
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held that qualified immunity can be raised through a Rule 12(b)(6) motion.  Ansley v. Heinrich, 

925 F.2d 1339, 1347 (11th Cir. 1991) (“We reiterate that qualified immunity is a question of law 

for the court to decide preferably on pretrial motions for . . . failure to state a claim upon which 

relief can be granted under Federal Rule of Civil Procedure 12(b)(6) . . . ”).  This is consistent 

with the principle that “[q]uestions of qualified immunity must be resolved at the earliest 

possible stage in litigation.” Gonzalez v. Reno, 325 F.3d 1228, 1233 (11th Cir. 2003).  Further, 

the Eleventh Circuit has cautioned district courts that they cannot defer ruling on qualified 

immunity because it constitutes protection not merely from liability, but also from suit in 

general.  Collins v. Sch. Bd. of Dade County, 981 F.2d 1203, 1204-05 (11th Cir. 1993) 

(determining that deferral of ruling on qualified immunity constitutes error and operates as a 

denial of immunity from suit).  After all, the goal of qualified immunity is to eliminate a claim as 

soon as it becomes apparent that the claim is barred.  See Siegert v. Gilley, 500 U.S. 226, 232 

(1991) (“One of the purposes of immunity, absolute or qualified, is to spare a defendant not only 

unwarranted liability, but unwarranted demands customarily imposed upon those defending a 

long drawn out lawsuit.”).  Therefore, Magistrate Judge White erred in his refusal to rule upon 

the qualified immunity issue at this stage of the proceedings. 

CONCLUSION 

For the foregoing reasons, Defendants respectfully submit that Magistrate Judge White 

erred in recommending that Defendants‟ Motion to Dismiss [D.E. #56] be denied in part and 

Plaintiff‟s retaliation claim be allowed to proceed.  Defendants respectfully request that qualified 

immunity be recognized, and all of Plaintiff‟s claims against Jackson and Harris be dismissed 

with prejudice. 
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Respectfully submitted, 

   R. A. CUEVAS, JR. 

   Miami-Dade County Attorney 

   Stephen P. Clark Center 

   111 N.W. First Street, Suite 2810 

   Miami, Florida  33128 

Telephone:  305.375.5151 

Facsimile:  305.375.5611                
 

     By: s/Rodolfo A. Ruiz 

       Assistant County Attorney 

      Florida Bar Number: 21980 

      Email: rudyr@miamidade.gov 

 

 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was served via U.S. Mail on 

Friday, June 17, 2011 on all counsel or parties of record on the Service List below. 

       s/Rodolfo A. Ruiz    

       Assistant County Attorney 

 

 

SERVICE LIST 
 

Stringer v. Jackson, et al. 

Case No. 09-22905-Civ-Lenard/White 

United States District Court, Southern District of Florida 

 

 

 

  

 

Thomas B. Stringer  

No. 60633-004    

Metropolitan Correctional Center  

150 Park Row   

New York, New York 10007  

   

Pro Se     

     

Served via U.S. Mail    

   

     

 

Rodolfo A. Ruiz, Esq. 

Assistant County Attorney 

Email: rudyr@miamidade.gov 

 

Miami-Dade County Attorney‟s Office 

Stephen P. Clark Center, Suite 2810 

111 Northwest First Street 

Miami, Florida 33128 

Telephone:  305.375.5151 

Facsimile:   305.375.5634 

 

Counsel for Gato B. Jackson and 

Louvenia Harris  

 

Served via CM/ECF Notice 
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